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“COMPENSATION ACTS AND COMPULSORY 
ARBITRATION.” 





We are always interested in our con- 
temporary, the National Corporation Re- 
porter, but we wonder a little why in its 
issue of October 5, 1916, it criticises, under 
the above caption, this Journal, so severely 
for a “novel proposal,” and characterizes 
our suggestion of compulsory arbitration 
in respect of business in which the public 
have an interest as “revolutionary.” Our 
contemporary speaks of “‘sacred” rights in 
contracts for personal service and compul- 
sory arbitration going “much farther than 
enforcing specifically an agreement for per- 
sonal service,’ which it says courts have 
consistently refused to do. 

We were unaware that we were in any 
way saying anything that wrongly militated 
against the principles our contemporary 
so vigorously upholds, but since he has so 
interpreted our editorial in 83 Cent. L. J. 
199, under the title “Compulsory arbitra- 
tion the Logical Evolution of Workmen’s 
Compensation Acts,” perhaps we should 
publish this disclaimer and endeavor to 
clarify our position by saying what we now 
say. 

Our contention was that in employments 
in businesses, interruption of which “‘be- 
comes a menace to the public,” say for ex- 
ample, “the supplying of milk to the pub- 
lic,” the law should provide for compulsory 
arbitration by employes and, as the corre- 
lative thereof, compulsory arbitration by 
employers. 

Our contemporary, by the following quo- 
tation from its editorial, seems in principle 
to agree with us. Thus it says: “Of course, 
what has been said has no application to 
the question of compulsory arbitration be- 
tween railways and other public carriers 
and their employes. Both are engaged in 
a business affected with a public character, 





and have no more right to suspend busi- 
ness, while they settle their quarrels than 
two sentries on the skirmish line have to 
abandon their posts while they fight out 
their personal grievances. Both employers 
and men should by law be treated as mem- 
bers of the army and navy are treated, with 
no more right to engage in strikes or lock- 
outs than the latter have.” 

We said in our editorial, which is criti- 
cised, that: “If the end is the welfare of 
the state in the conserving of its indus- 
tries, the well being of individual citizens 
in great classes and the preservation of 
peace and order, then to enforce the prin- 
ciple of compulsory arbitration is to con- 
sider that employers and employes enlist 
in business ‘largely as a soldier is enlisted 
in military service, except that employer 
or employe may quit when he pleases. But 
he may not conspire to prevent arbitration, 
if compulsory arbitration is provided for.” 

Does it not seem that our contemporary, 
in refusing to allow either employer or em- 
ploye to abandon his post, without any con- 
cert of action with another, invades the 
sacred right of contract more than we do 
who say either “may quit when he 
pleases ?” 

But the stringency of the point made by 
our contemporary is, that he approves 
compulsory arbitration between “public 
carriers and their employes,” because they 


“are engaged in a business affected with a 
public character.” 


If our contemporary will run back his in- 
vestigation of the common law, he will find 
that many other businesses than that of 
public carriers are just as intimately af- 
fected with a public interest as that. 


Let us recall to our contemporary the 
great case of Munn vy. Illinois, 94 U. S. 
113, where elevators for grain, which stood 
at the gateway of the great grain producing 
region of this country, were declared to be 
“affected with a public interest,” because 
shippers were constrained to submit to their 
terms whether or no. 
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Let us also remind our contemporary 
that that case cites American cases which 
declare the sale and price of bread could be 
controlled because of the interest of the 
public in it. 

Possibly our contemporary thought only 
of congressional power over interstate 
transportation, but we think he would find 
it very difficult adequately to limit the po- 
lice power of a state by a very much nar- 
rower limit than congress is limited as to 
all matters affecting commerce among the 
states. And he hardly may well explain 
how a contract affected by either is not 
bounded as to its “sacred rights.” We live 
in society and sacrifice some of our inde- 
pendence to the principle sic utere tuo ut 
alienum non laedas. 








NOTES OF IMPORTANT DECISIONS. 





MINES AND MINING—ADVERSE POSSES- 
SION OF SURFACE NO EVIDENCE OF AD- 
VERSE POSSESSION OF MINERAL RIGHTS 
IN SUBSURFACE.—In Northcut v. Church, 188 
S. W. 220, the Supreme Court of Tennessee 
makes appear very plainly the difference be- 
tween acts of possession as to the surface of 
land and such acts as to mineral lying beneath. 





The opinion says: “The owner of real estate 
may sell the land to one man, the coal, iron, 
gas or oil to another or others, giving to 
each purchaser a deed in fee simple for his 
particular deposit or stratum, while he retains 
the surface for agricultural purposes precisely 
as he held before, the severance being complete 
for all legal and practical purposes, each sep- 
arate layer, or stratum, becoming a subject of 
taxation, incumbrance, levy or sale, precisely 
like the surface; and the possession of the soil 
for tillage giving him no possession of the 
underlying minerals.” 


From all of this the court draws the con- 
clusion that: “In order to make a holding ad- 
verse to one, who has reserved or had granted 
to him, minerals in place, there must appear 
to have been some denial of his right, or 
assertion of a claim inconsistent with the right 
of the owner of minerals to mine under the 
surface for the purpose of extracting them.” 





Prior Tennessee decision has been that the 
possession of the surface owner was in his own 
behalf and in behalf of the mineral owners, 
and that, therefore, loss of title to an adverse 
possessor for the statutory period of the sur- 
face counted also against the subsurface 
owners. 

It is true, as the later decision asserts, that 
acts to show adverse ownership of one kind of 
property might be very different from those of 
another and there is nothing of a trust relation- 
ship in the surface owner to the others. Their 
rights to use the surface by digging, etc., to 
take possession are positive vested rights, and 
the surface possessor cannot be supposed to 
intend to disregard them. Constructive notice 
from possession may be imputed to him just 
as in any other case. If there is no record 
carrying notice or any actual notice, possession 
of the surface ought to operate against an 
owner of the subsurface, though a conveyance 
thereof be good between the parties thereto. 





WORKMEN’S COMPENSATION ACT—NON- 
NEGLIGENT INJURIES IN SERVICE OF IN- 
TERSTATE CARRIER.—In Grand Trunk Ry. 
Co. v. Knapp, 233 Fed. 950, decided by Sixth 
Circuit Court of Appeals, the question of the 
applicability of State Workmen’s Compensation 
Act to a non-negligent injury to an employe in 
interstate service was presented for decision, 
but the court held that as the case was brought 
the question was not in it, as the suit was for 
negligence. 

The opinion refers to Staley v. Ill. Cent. R. 
Co., 268 Ill. 356, 109 N. E. 342, L. R. A. 1916A 
450, as holding the act did not apply at all to 
such service, and to Winfield v. N. Y. C., etc., 
R. R. Co., 216 N. Y. 284, 110 N. E. 614, Ann. 
Cas. 1916A 817, and two New Jersey cases that 
it did apply. 

We considered the Winfield case in 82 Cent. 
L. J. 43, taking the position. that the federal 
Employers’ Liability Act excluded the State 
law, as all of the above cases admitted it could 
do if the legislation thus intended. 

These cases, however, present a very inter- 
esting phase in the application of these acts. 
The Knapp case, supra, gives no intimation 
whatever what the court’s view on this subject 
was. 





HUSBAND AND WIFE — NECESSARIES 
FURNISHED TO BIGAMOUS WIFE.—The the- 
ory upon which a husband is made liable for 
necessaries to his wife is that it is his duty to 
supply her and it seems to be well settled that, 
if he has supplied her with necessaries, articles 
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that would otherwise be necessaries cannot be 
recovered for, unless she was expressly au- 
thorized to purchase them. For this, see Bac- 
caria v. Landers, 146 N. Y. Supp. 158. 

But a case has recently been decided by New 
York Court of Appeals which rules that one 
who has gone through a marriage ceremony 
with a woman then married to another and 
holds her out as his wife he is liable for neces- 
saries, as though she were his lawful wife. 
Frank v. Carter, 113 N. E. 549. There are cited 
for this view three English cases and one by a 
nisi prius American court. 

We think there may be a difference between 
a wife under English law and one under our 
system. In England the holding out may have 
a more conclusive principle of estoppel against 
the husband than under American law. And 
then to say that a presumed agency may arise 
out of a wholly illegal relation, so far as to 
bind the principal for the civil contracts of the 
agent, is to proceed quite far. There is noth- 
ing said in this case as to knowledge by the 
creditor of the unlawful relation existing be- 
tween the purported husband and wife. But 
if he did know, might not he as creditor be 
deemed something of an accessory after the 
fact in supplying necessaries to the bigamous 
wife? 





COMMERCE—AGGREGATE OF TIME BE- 
TWEEN CONNECTING CARRIERS UNDER 
28-HOUR STOCK LAW.—In United States v. 
Chicago, M. & St. P. Ry. Co., 234 Fed. 386, decid- 
ed by District Court, Northern District of Iowa, 
it is held that where stock is kept in cars by 
one of several connecting carriers without food 
or water more than 28 hours and then turned 
over to another connecting carrier, who keeps 
them less than 28 hours, the latter carrier is 
responsible in no way for the period of 22 
hours the stock was in its possession. It then 
delivered them to its connection and it extend- 
ed the time to 35 hours. 

The court said: “It appears that Rock Island 
Company (the first carrier) confined the stock 
beyond the 28-hour period and fully incurred 
the penalty for violation of 28-hour law; and to 
warrant recovery against defendant it must be 
charged, either with a part of the time the stock 
was in the custody of the Rock Island road or 
with a part of the time the Sioux City Terminal 
Company detained it after the defendant de- 
livered the car to that company. I am unable 
to believe that when the Rock Island Company 
delivered the car to the defendant company it 
transferred to the defendant company * * * its 
liability for the penalty it had incurred; nor 
that the time the car remained with the ter- 








minal company before it delivered it to the 
stockyards company can be charged to the 
defendant, and inasmuch as the defendant com- 
pany did not have the car in its custody in ex- 
cess of the 28-hour period, it is not liable for 
a violation of the act in carrying this ship- 
ment.” 


This holding appears to us so very radical, 
that it amounts practically to a nullification of 
the 28-hour law in every case where there are 
connecting carriers. Taking it that the time 
the stock was kept by the terminal company 
and add that to the time it was in the custody 
of defendant and then add this to the time it 
was in the custody of the Rock Island Company 
and the stock was kept at least 63 hours with- 
out food and water. It incidentally happened 
that the time with the Rock Island Company 
was long enough to make it liable. It is easily 
to be seen, however, that between three con- 
necting railroads three times 27 hours could be 
taken up with no railroad liable for stock being 
without food and water. 


If there were a sort of unity in transportation 
and it were so that connections were to be re- 
sponsible, as they are made by the Carmack 
Amendment in a suit against the initial car- 
rier, the law would have enforcement as it in- 
tends, viz.: that stock shall not be kept without 
food and water for more than 28 consecutive 
hours. Defendant should not have been allowed 
to receive the stock from the Rock Island, at 
least without giving it immediate relief and it 
should have passed its obligation to the ter- 
minal company as its agent to see that food and 
water were given within the next succeeding 
28 hours. 








WHAT CONSTITUTES A _ PASSEN- 
GER’S BAGGAGE. 


Generally—It is impossible to lay down 
any hard and fast rule defining specifically 
what will constitute baggage in all cir- 
cumstances. The question depends upon 
the purpose of the passenger’s journey, his 
social standing, etc., and therefore only 
general rules can be stated .that will be ap- 
plicable in all cases. It is said that bag- 
gage includes such articles of personal con- 
venience or necessity as are usually carried 
by passengers for their personal use, and 
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not merchandise or other valuables, al- 
though carried in the trunks of passengers, 
which are not, however, designed for any 
such use, but for other purposes, such as 
a sale or the like.’ 

“An examination of the authorities 
makes it evident that articles which may 
be convenient or necessary for one per- 
son might not be for another, or that which 
might appropriately and properly be 
classed as baggage upon one journey and 
for one purpose, might not be so for an- 
other journey and for another purpose. 
That which might be necessary for the 
convenience of a female passenger might 
not be so for one of the other sex. That 
which might be a convenience and almost 
a necessity for a traveler in one condition 
of life might be superfluous and wholly 
useless in the case of another, whose hab- 
its and condition in life were wholly dif- 
ferent. From the very nature of the sub- 
ject, it is obviously impracticable to pre- 
scribe any uniform or very definite rule 
in -respect to what shall be deemed bag- 
gage to be applied as a fixed rule for ev- 
ery case. This must be left to the jury 
to determine in each particular case, from 
the habits, rank, and condition of the party, 
the extent and reasonable expenses of the 
journey, together with all the circumstances 
relevant to the inquiry.” 


“Whatever the passenger takes with him 
for his personal use or convenience accord- 
ing to the habits or wants of the particular 
class to which he belongs, either with ref: 
erence to the immediate necessities, or to 
the ultimate purpose, of the journey, must 
be considered as personal luggage.”* 


“Whether or not certain articles are 
within the term ‘baggage’ is to be determ- 
ined from the character and length of the 


(1) Hutchinson, Carriers, 3d ed., sec. 1242; 
note in 7 N. C, C. A. 972. 

(2) Doerner v. St. Louis & S. F. R. Co., 149 
Mo. App. 170, 7 N.C. C. A. 973n, 130 S. W. 62. 

(3) Macrow v. Great Western R. Co., L. R. 6 
Q. B. 612, 621, quoted approvingly in Hashbrouck 
v. New York Cent. & H. R. R. Co., 202 N. Y. 363, 
35 L. R. A. (N. S.) 537. 95 N. E, 808. 





journey, its purposes and objects, the own- 
er’s station in life, and the habits and uses 
of the class of travelers to which he be- 
longs.’”* 


This is the extent of the carrier’s liabil- 
ity to the passenger for loss of or damage 
to his baggage, because it marks the extent 
of its notice of the character and value of 
the passenger’s baggage. 

Where Passenger Does Not Accompany 
—Whether or not articles which would 
otherwise constitute baggage are to be re- 
garded as such when checked on a ticket 
by a person who does not accompany them 
and does not make the journey soon there- 
after or by the same route, is not settled. 
In a leading Michigan case it is held that 
one who purchases a railroad ticket for the 
sole purpose of checking his baggage, with 
the intention of going to his destination in 
his private conveyance, can hold the carrier 
liable only as a gratuitous bailee.® 

This theory was repudiated in a Minne- 
sota case,® in which the ‘court held that, in 
view of modern methods of checking bag- 
gage, and the custom of regularly checking 
on presentation of a ticket, there is no good 
reason why a passenger should necessarily 
go on the same train which carries his 
baggage. This rule was substantially fol- 
lowed in a Georgia case.’ In this case, 
however, it was held that if the contract 
of carriage requires the passenger to travel 
on the same date on which his baggage is 
checked, such provision is controlling. 

This question being somewhat foreign to 
the scope of this article, no. attempt is made 
to treat it exhaustively.® 


(4) Missouri, K. & T. R. Co. v. Meek, —Tex. 
Civ. App. —, 75 S. W. 317 (1903). 

(5) Marshall v. Pontiac, O. & N. R, Co., 126 
Mich. 45, 55 L. R. A. 650. 85 N. W. 242. 

(6) McKibben v. Wisconsin €. R. Co., 100 
Minn. 270, 110 N. W. 964, 8 L. R. A. (N, S.) 489, 
117 Am. St. Rep. 689. 


(7) Southern R. Co. v. Dinkins, etc., Co., — 
Ga. —, 77 S. E. 806, 43 L. R. A. (N. &) 806 
(1913). 


(8) Notes fully treating this subject may be 
found in 43 L. R. A. (N. S.) 806, and 55 L. R. A. 


650. 
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Articles Intended for Gifts—It seems 
that articles intended as gifts to members 
of the passenger’s family, the articles being 
reasonable in number and value, properly 
constitute baggage.® But this rule does not 
extend to articles intended as presents for 
friends.*° 

Twelve yards of dress goods,’ wearing 
apparel and other articles, including ma- 
terial for two dresses,’* intended for use by 
members of the passenger’s family, con- 
stituted baggage. 

Articles of jewelry, intended to be pre- 
sented to friends, do not constitute bag- 
gage.** 

Money—A passenger is entitled to carry 
an amount Of money that is reasonable in 
view of the probable expenses of the jour- 
ney.** Whether the amount claimed in case 
of loss is reasonable or excessive depends 
upon the character of the journey, the 
financial standing of the passenger, and all 
other special circumstances. 

“With respect to money, the rule appears 
to be well settled that money can only be 
considered as baggage if bona fide taken for 
traveling expenses and personal use on the 
trip, and it therefore appears that it is al- 
ways necessary to aver and prove that such 
was the purpose for which the money was 
carried, and the amount must be limited 
to such as a reasonably prudent man would 
consider necessary for the purpose.’’?* 


(9) Kansas City S. R. Co. v. Skinner, 88 Ark. 
189, 113 S. W. 1019, 21 L. R. A. (N. S.) 850; Jones 
v. Priester, 1 Tex. App. Civ. Cas. 326; note in 21 
L. R. A. (N. S.) 850. 


(10) Nevins v. Bay State S. B. Co., 4 Bosw. 
2265. 
(11) Kansas City S, R. Co. v. Skinner, 88 Ark. 


189, 113 S. W. 1019, 21 L. R. A. (N. S.) 850. 


(12) Dexter v. Syracuse, B. & N. Y. R. Co., 
42 N. Y. 326. 1 Am. Rep. 527, 


(13) Nevins v. Bay State S. B. Co., 4 Bosw. 
226. 
(14) Jordan v. Fall River R. Co., 5 Cush. 69, 
51 Am, Dec. 44; Hasbrouck v. New York Cent. 
& H. R. R, Co., 202 N. Y. 363, 35 L. R. A. (N. S.) 
537. 7 N. C. C. A. 975. 95 N. E. 808, aff’g. 137 App. 
Div. 632, 64 Misc. 478; Fairfax v. New York, etc., 
R. Co., 73 N. Y. 167. 

(15) Merrill v. Grennell, 30 N. Y. 610. 

(16) San Antonio & A. P. R. Co. v. Green, — 





Tex. Civ. App. —, 170 S&S. W. 110, 7 N. C. C. A. 
972 (1914). 


Where a blacksmith was traveling be- 
tween two points in the state of Texas, to 
visit his children, and carried on his per- 
son about $80, it was held that $157 carried 
in his trunk was baggage, his visit extend- 
ing over a period of 10 or 15 days.” 

Where the plaintiff and his wife were 
traveling together it was held that he was 
entitled to carry $145 as baggage, he hav- 
ing testified that that amount was _ not 
more than was reasonable for the expenses 
of himself and wife on the trip.** 

Money carried solely for the purpose of 
transportation, is not baggage.*® Nor is 
money carried for business purposes.?° 


“Baggage does not include funds car- 
ried for the purpose of transportation and 
remittance, or for investment in another lo- 
cality. It should be limited to money taken 
for traveling expenses properly so called. 
When thus limited, the principle does not 
involve any departure from the rule that 
the liabilities of the carrier are imposed 
in respect to the compensation paid, but is 
in strict accordance with that principle.’’** 

Jewelry—Where there was evidence 
that the plaintiff was a lady of prominence ; 
that while a passenger on one of the de- 
fendant’s trains, she carried among other 
things in a grip, three rings, valued at near- 
ly $1,500, which were stolen by a train em- 
ploye; that the rings were adapted to her 
social position; that she was in the habit 
of wearing them at parties and receptions ; 
that she was on her way to visit her daugh- 
ter, who was attending school; and that 
she expected to attend a reception that 
evening, it was held that she was entitled 
to recover for the loss of the rings on the 
theory that they constituted baggage.*? 


(17) Texas & N. O. R. Co. v, Lawrence, 42 
Tex. Civ. App. 318, 95 S. W. 663. 

(18) Godfrey v. Pullman Co., 87 S. C. 361, 
7 N.C. C. A. 976n, 

(19) Orange County Bank v. Brown, 9 Wend, 
85. . 
(20) Hickox v. Naugatuck R. Co., 31 Conn. 
281, 83 Am. Dec. 143. 

(21) Merrill v. Grennell, 30 N. Y. 610. 

(22) Hasbrouck v. New York Cent. & H. R. 
R. Co., 202 N. Y, 368, 7 N. C. C. A. 975, 35 L. R. A. 
(N. S.) 537, aff’g. 187 App. Div. 532, 64 Misc. 478. 
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In an action to recover for the loss of a 
ring valued at $150, there was evidence 
that the plaintiff and his wife were travel- 
ing together ; that his wife always wore the 
ring and never had it off her hand before 
this occasion, except once, to have it re- 
paired; that on this occasion she gave it 
to the plaintiff, because the stone was loose 
and she feared she would lose it; that she 
gave it to him, asking him to keep it in 
his pocketbook until they could get it fixed, 
and that they intended to have it fixed 
while on the trip. Held, that the ring was 
baggage.** 


A passenger’s trunk, in addition to 
clothing, contained a gold match box with 
diamond setting, valued at $260; an onyx 
ring, valued at $14; a pearl in diamond set- 
ting, of the value of $150; a scarf pin, 
valued at $38; a silver cross, valued at $2; 
a silver watch charm, value $6; cuff but- 
tons, of the value of $45; and a plain gold 
match box, valued at $20. In an action 
against the railroad company to recover for 
the loss of said trunk and contents the 
question whether the enumerated articles 
constituted baggage was submitted to the 
jury by an instruction advising them that a 
passenger over any railroad was entitled to | 
carry with him his baggage, which meant 
those articles of personal comfort, conven- 
ience,.and adornment usually taken by a 
traveler on a journey or visit. The jury 
found that the articles were baggage, and 
on appeal such finding was upheld.** 


A widow, sixty-nine years of. age, who 
gave her occupation as that of housewife, 
who had made four trips to Europe for 
pleasure during the preceding ten years, 
who had been to California five or six times, 
who had traveled over Mexico and the 
greater part of the United States, who 
owned a home, and lived on her income, 
and who was in what some would call good 


(23) Godfrey v. Pullman Co., 87 S. C. 361, 7 
N.C C. A. 976n. 

(24) Robert v. Chicago & A, R. Co., 148 Mo. | 
App. 96, 7N. C. C. A. 974, 127 S. W. 925. 








circumstances, was held, in a Missouri case, 
to be entitled to carry a diamond breastpin, 
valued at $300, as baggage.** 


A necklace of the value of $250 has been 
held to be baggage.”* 


A gold locket and chain, of the value of 
$6,27 a gold pen,** a watch,?® an opera 
glass,*° a gold chain, rings, and a silver 
pencil case,** have been held to constitute 
baggage. 

A lady’s jewelry carried by a traveling 
man, in his trunk, solely for the purpose of 
transportation, is not baggage.** 


Tools or Appliances of Trade or Pro- 
fession—The tools of a mechanic, if rea- 
sonable in quantity, and of a character 
which such mechanics usually carry on such 
a journey as the one in question for their 
personal use at their destination. are bag- 
gage. Whether in character, quantity and 
value. they come within the definition of 
baggage, must be determined by the jury.* 


The tools of a watchmaker and jeweler, 
in reasonable quantity, may constitute bag- 
gage.** 


An armv surgeon traveling with troops 
mav carry 7 case of surgical instruments 
as baggage.*® 


A barber, traveling in search of em- 
ployment, was held to properly carry with 
him, as baggage, razors and other barber 


(25) Doerner v. St. Louis & S. F R. Co., 149 
Mo. App. 170, 7 N. C. C. A, 974n, 130 S. W. 62. 

(26) Sherman v. Pullman Co., 79 Misc. (N. Y.) 
52. 

(27) St. Louis, I. M. & S. R. Co. v. Miller, 103 
Ark. 37. 

(28) St. Louis & S, F. R. Co. v. Dickerson, 29 
Okla. 386, 118 Pac. 140. 7 N. C. C. A. 976n. 

(29) McCormick v. Hudson R. R. Co., 4 E. D. 
Smith 181. 

(30) Toledo W. & W. R. Co. v. Hammond, 33 
Ind. 379, 

(31) Bruty v. Grand Trunk R. Co., 32 Upp. 
Can. (Q. B.) 66. 

(32) Metz v. California S. R. Co., 85 Cal. 329, 
9L. R. A. 431. 

(33) Missouri, K. & T. R. Co. v. Meek, — 
Tex. Civ. App. —, 75 S. W. 317 (1903). 

(34) Wells v. Great Northern R. Co., 59 Ore. 
165, 1 N. C. C. A. 659, 114 Pac. 92. : 

(35) Hannibal & St. J. R. Co. v. Swift, 79 U. 
S. (12 Wall.) 282, 20 L. ed. 423. 
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tools, of the value of $58.75, used by him 
in his profession.** 


Paraphernalia carried by a_ theatrical 
company are not baggage.*” j 

Clothing—Whether or not clothing con- 
stitutes baggage depends upon whether it 
is appropriate to the journey and the pur- 
pose of the journey. -One returning home 
in the month of September from a place 
where he had stayed the preceding winter 
was entitled to carry a winter suit of clothes 
with him as baggage, although he had no 
use for it “until cold weather, or fashion’s 
decree, regardless of climatic conditions, 
authorized its use.”** 


Where a mechanic took a trip in the 
summer time, for a short distance only, it 
was held to be error for the court to as- 
sume, as matter of law, that heavy winter 
clothing carried by him came within the 
definition of baggage.®® 


matter of common 
knowledge that razors are used by men 
upon journeys and upon the completion 
thereof, and the court did not err in hold- 
ing that no explanatory allegations were re- 
quired to show that the two razors con- 
stituted baggage.”*° 


Razors—“It is a 


Books, etc.—Books and manuscripts such 
as are usually carried, having regard to the 
object and length of the journey, for the 
use and enjoyment of the passenger while 
on the journey, or in connection with or 
accomplishing the purposes of the journey, 
are regarded as baggage.* 


(36) Grzywacz v. New York C. & H. R. R. 
Co., 74 Mise. (N. Y.) 343, 7 N. C. C. A. 979n, 
aff'd, 149 App. Div. 936. 

(37) Saunders v. Southern R. Co., 128 Fed. 15, 
62 C. C. A. 528. 


(38) San Antonio & A. P. R. Co. v. Green, — 


Tex. Civ. App. —, 170 S. W. 110, 7 N. Cc. C. A. 
972 (1914). 

(39) Missouri, K. & T. Co. v. Meek, — Tex. 
Civ. App. —, 75 S. W. 317 (1903). 

(40) San Antonio & A. P. R: Co. v. Green, 
—Tex. Civ. App. —, 170 S W. 110, 7 N. C. Cc. 


A. 972 (1914). 

(41) Werner v. Evans, 94 Ill. App. 328; Staub 
v. Kendrick, 121 Ind. 226, 23 N. E. 79, 6 L. R.A. 
619; note in 41 L. R. A. (N. &) 371. 





A student, author, or professional man 
may carry, as baggage, manuscripts for 
study or for business.*” 

Household Goods—Ordinary household 
goods do not constitute baggage ;** but the 
question depends upon the nature and ob- 
ject of the journey and the intended use of 
the articles. 

Baggage for “the purpose of the jour- 
ney” does not include such household 
goods as. bedding, table linen, table and 
dresser covers, curtains, draperies, china- 
ware, silverware, clock, etc., where the pur- 
pose of the journey is to change the place 
of abode.** 


Quilts, feather pillows, bedticking, pil- 
lowcases, and sheets, carried in a passen- 
ger’s trunk, not intended to be used at any 
stage of the journey, but intended for use 
by him in and about his housekeeping 
when he reached his home, were not bag- 
gage.*® 

Bedding carried by immigrants for their 
use and comfort on the journey was held 
to be baggage.*® 


Feather beds and coverings of an immi- 
grant and her small children, were held, 
“under the circumstances,” to constitute 
baggage.*’ 

Where the plaintiff and his wife were 
changing their home, it was held that table 
cutlery, napkins, tablecloths, curtains, pil-- 
lowcases, and a pyrography outfit were 
properly carried as baggage.** 

Bedding belonging to a poor man, mov- 
ing with his family, may constitute baggage. 


(42) Hopkins v. Westcott, 6 Blatchf. 64. 

(43) Bruty v. Grand Trunk R. Co., 32 Upp. 
Can (Q. B.) 66; note in 39 L, R. A. (N. 8S.) 634. 

(44) Yazoo & M. V. R. Co. v. Baldwin, 113 
Tenn. 205. 81 S. W. 599. 

(45) Central of Georgia R. Co. v. Courson, 
— Ala. App. —, 65 So. 698, 7 N. C. C. A. 977n 
(1914). 

(46) Missouri P. R. Co. v. York, 2 Tex. App. 
Civ. Cas. 557; In Parmelee v. Fischer, 22 Ill. 212, 
74 Am, Dec. 138, recovery was allowed for cer- 
tain household articles. 

(47) Glovinsky v. Cunard S. S. Co., 4 Misc. 
26€, 24 N. Y. Supp. 136. 

(48) House v. Chicago & N. W. R. Co., 30 S. 
D. 321. 
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“It is very common for such persons to take 
such articles with them as baggage—their 
poverty makes it necessary, and such things 
are frequently about all they have that 
would make baggage. They are not mer- 
chandise, are of small value, may be put 
in a box or trunk like apparel, are fre- 
quently of immediate and necessary per- 
sonal use to the owners; and both from 
custom, and from a regard to the poverty 
of such travelers, are often and properly 
treated as baggage.’’* 


Household articles for third persons do 
not constitute baggage.*° 


Pulpit Cover—Where there was no evi- 
dence tending to show that the plaintiffs, 
or either of them, were ministers of the 
gospel, or engaged in any business in which 
a pulpit cover might be used by them while 
traveling, or for their personal equipment, 
it was held that such pulpit cover was not 
baggage, and that it should have been so 
declared by the trial court as matter of 
law.®* 


Dress Goods and New Suit Case—It has 
been held that a new suit case, and a dress 
pattern consisting of 12 yards of woolen 
goods, both of which the passenger had 
purchased and was conveying in his trunk, 
to his home, the suit case for his own use 
and the goods for use by a member of his 

family, were baggage.®* 


Firearms—Firearms constitute baggage 
when carried by one on a sporting expedi- 
tion, or for other reasonable and proper 
purpose for which the journey is made.™ 


If it does not appear that a passenger 


was going on a hunting expedition, or that 


he needed a gun for his own comfort or 


(49) Quimit v. Henshaw, 35 Vt. 605, 84 Am. 
Dec. 646. 
(50) Smith v. Cincinnati H. & D. R. Co.,, 3 


Ohio S. & C. P. Dec. 192, 2 Ohio N. P. 29. 

(51) St. Louis & S. F. R. Co. v. Dickerson, 
29 Okla. 386, 111 Pac. 140. 

(562) Kansas City S. R. Co. v. Skinner, 88 
Ark. 189, 113 S. W. 1019, 21 L. R. A. (N. S.) 850. 

(53) Hawkins v. Hoffman, 6 Hill 586, 41 Am. 
Dec. 767; Woods v. Devin, 13 Ill. 746, 56 Am. Dec. 
483; note in 21 Am. Cas. 732. 





convenience, protection or defense, on the 


journey, a gun carried by him among his. 


other belongings did not’ constitute bag- 
gage.™* 

One revolver may be carried as baggage 
when an additional one, in view of the pur- 
pose of the trip, cannct.** 

Where the plaintiff and his wife were 
traveling for the purpose of changing their 
home, a gun and gun case carried in a 
trunk containing certain household articles, 
were held not to be baggage as matter of 
law. 


Bicycle—Aside from statutory enactment 


to the contrary, bicycles are generally held 


not to constitute baggage.*’ 


Camping and Fishing Equipment—Per- 
sons on an outing trip may carry as bag- 
gage clothing, quilts, seine, tent, cooking 
utensils, groceries, etc., necessary or con- 
venient for the purposes of their trip.** 


Hotel Supplies—Hotel supplies, such as 
laundry basket, dishes, sheets, pillowcases, 
towels, tablecloths, napkins, bread _ trays, 
etc., do not constitute baggage.”® 


Photographs—A representative of a firm 
of furniture manufacturers, traveling to vis- 
it furniture buyers to interest them in his 
line of goods, carried 1,000 photographs of 
various, kinds and designs of furniture, to 
be shown to prospective customers. On the 
backs of the photographs were jotted down 
memoranda of the woods of the furniture 
and of the prices thereof. They covered 
the firm’s line of furniture completely, 
while its catalog did not, and were carried 
for use when samples of the furniture 
could not be shown. It was held that the 


(54) Denver & R. G. R. Co. v. Johnson, 50 
Colo. 187. 114 Pac. 650. 7 N. C. C. A. 978n. 


(55) Chicago, ete., R. Co. v. Collins, ,56 Ill. 
212. 
(56) House v. Chicago & N. W. R. Co., 32 S. 


D, 209, 142 N. W. 736. 
(57) State ex rel. v. Missouri Pac. R. Co., 71 
Mo. App. 385; note in 47 L. R. A. 306. 


(58) Chicago, R. Il & P. R. Co. v. Whiten, 
90 Ark. 462. 

(59) St. Louis, I, M. & S. R. Co. v. Miller, 103 
Ark. 37. 
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photographs, in the circumstances, consti- 
tuted baggage.®® 

The contrary view was taken in an Iowa 
case, in which it was held that such photo- 
graphs were carried for purely commercial 
purposes, in that they represented the goods 
to be sold, and could not be distinguished 
from the samples themselves. 

Samples—Goods or samples carried for 
use in making sales, have been held not to 
constitute baggage, unless accepted as such 
by the carrier with knowledge of their 
character.®? 

It is said that when things are carried 
for business purposes, they can in no sense 
be regarded as for personal use or conveni- 
ence so as to bring them within the defini- 
tion of baggage.** 

C. P. Berry. 

St. Louis, Mo. 


(64) Wingate v. Pere Marquette R. Co., 172 
Til. App. 314. 7 N. C. C. A. 979-980n. 

(61) McElroy v. Iowa C. R. Co., 133 Ia. 544, 
110 N. W. 915. 


(62) Southern R. Co. v. Dinkins, etc., Co., 
— Ge. —, 77 S. EB. 147, 438 L. R. A. (N. 8.) 806 
(1913); note in 11 L. R. A. 761. 


(62) Yazoo & M. V, R. Co. v. Georgia Home 
Ins. Co., 85 Mise. 7, 37 So. 500. 67 L. R. A. 646. 
But see Runyan v. Central R. Co., 61 N. J. L. 641, 
41 Atl. 367, 43 L. R. A. 284, 68 Am. St, Rep. 711. 








EVIDENCE—PAROL EVIDENCE RULE. 





EXCELSIOR SAV. FUND & LOAN ASS’N v. 
FOX et al. 





Supreme Court of Pennsylvania. April 17, 1916. 





98 Atl. 593. 





Where at the execution of a writing an oral 
stipulation is entered into, or a condition is 
annexed upon faith of which the writing is 
executed, parol evidence is admissible, though 
it materially vary the terms of the writing. 





POTTER, J. This is an appeal from an order 
ofthe court below making absolute a rule to 
open a confessed judgment which was entered 
by the Excelsior Saving Fund & Loan Associa- 
tion against the defendants. The latter had 
given a bond and a mortgage, dated April 2, 
1907, conditioned for the payment of $3,000, in 





one year from that date, with interest. Plaintiff 
caused judgment to be entered on the bond on 
March 15, 1915, and execution was issued. 


In the petition for opening the judgment it 
was averred that defendants borrowed $7,000, 
from the plaintiff association, for which they 
gave a building association mortgage for $4,000 
with a subscription to 20 shares of stock in 
the association as collateral, and they also gave 
a mortgage in the ordinary form for $3,000, 
both covering the same property. The second 
mortgage was drawn by the solicitor for the 
association and was made payable in-one year 
from its date. But defendants alleged, and in 
this way they were corroborated by the solicitor 
himself, that at the time the bond and mort- 
gage were executed a parol agreement was 
made between the officers of the association 
and themselves that they were not to pay the 
principal of the second mortgage until the 
amount due on the first mortgage had been 
paid by the maturing of their stock in the build- 
ing and loan association, at which time defend- 
ants were to have the option of taking out ad 
ditional shares of stock in the association to the 
amount of $3,000, and to have their straight 
loan for that amount changed to one secured 
by a building association mortgage with the ad- 
ditional stock as collateral. They did not read 
the bond and mortgage at the time of their 
execution, and they were not informed that the 
papers were not drawn in accordance with the 
parol agreement. 


Defendants prayed that the judgment be 
opened, in order that they might show the de- 
fense which they set forth. In his opinion, 
sent up with the record, the learned judge 
bases his action upon his finding that the de- 
fense urged here is a broken promise which 
induced the defendants to sign the obligations, 
and without which they would not have signed 
them—a promise with respect to the time of 
payment. The distinction he drew is squarely 
in line with the decisions in Gandy v. Weckerly, 
220 Pa. 285, 69 Atl. 858, 18 L. R. A. (N. S.) 434, 
123 Am. St. Rep. 691, and Croyle v. Cambria 
Land & Improvement Co., Ltd., 233 Pa. 310, 82 
Atl. 360. In the latter case Mr. Justice Stewart 
said that (233 Pa. 314, 82 Atl. 361): 


The policy was “adopted in this State at a 
very early period, and since steadfastly adhered 
to, of excepting out of the operation of the Eng- 
lish rule excluding parol evidence to vary, con- 
tradict, or alter a written contract, cases where 
a contemporaneous parol promise is proposed 
to be shown, on the faith of which the contract 
was executed.” 








a 


a 


h 
te 
‘¢ 
pit 
Hi 
i 


a aeeieaeeeaninan 


a 


ES Rer aca" bs 


282 


CENTRAL LAW JOURNAL 


No. 16 








Also that (233 Pa. 315, 82 Atl. 361): 

“We have it settled in Pennsylvania, beyond 
all dispute, ‘that where at the execution of a 
writing a stipulation has been entered into, a 
condition annexed, or a promise made by word 
of mouth, upon the faith of which the writing 
has been executed, parol evidence is admissible, 
though it may vary and materially change the 
terms of the contract.’ This was said in the 
very early case of Hurst’s Lessee v. Kirkbride, 
1 Bin. 616 (Wallace v. Baker, 1 Bin. 610), and 
the doctrine of that case was so repeatedly 
recognized thereafter that in Greenawalt v. 
Kohne et al., 85 Pa. 369, this court said, ‘No 
principle is better settled than that parol evi- 
dence is admitted to show a verbal contem- 
poraneous agreement which induced the execu- 
tion of a written obligation, though it may vary 
or change the terms of the written contract.’ 
And again: ‘All the cases show,’ says Bell, J., 
in Renshaw v. Gans, 7 Pa. 117, 118, ‘that to 
pave the way for the receiving of oral declara- 
tions it is not necessary to prove a party was 
actuated by a fraudulent intent at the time of 
the execution of the writing. His original ob- 
ject may have been perfectly honest and up- 
right; but if to procure an unfair advantage 
to himself he subsequently denies the parol 
qualification of the written contract, it is such 
a fraud as will under the rules operate to let 
in evidence of the real intent and final conclu- 
sion of the contractors.’ A recent very thor- 
ough discussion of this subject by our Brother 
Brown in the case of Gandy v. Weckerly, 220 
Pa. 285 [69 Atl. 858,18 L. R. A. (N. S.) 434, 123 
Am. St. Rep. 691] makes further comment here 
unnecessary.” 


The same rule was again approved in Potter 
v. Grimm, 248 Pa. 440, 94 Atl. 185, so that the 
right of the appellees in this case to set up an 
alleged contemporaneous parol agreement as a 
defense cannot be questioned. Was there suf- 
ficient proof to justify the action of the court 
below? 


An examination of the record shows that 
there was evidence tending to show that during 
the negotiation for the loan the association 
agreed to take a straight mortgage for $3,000, 
and a second mortgage of $4,000, for a stock 
loan with 20 shares of stock, with the under- 
standing that when the second mortgage was 
paid off additional shares were to be taken to 
liquidate the first mortgage of $3,000. It ap 
pears that the committee of the association ap- 
pointed to view the property reported in favor 
of an arrangement of this kind, although neith- 
er in the report of the committee nor the reso- 





lution of the board of directors were the terms 
of payment of the straight mortgage specified. 
Mr. Jenkins, who was the secretary and so- 
licitor of the association when the loan was 
made to defendant, testified that the bonds and 
mortgages were drawn in his office under his 
direction, and that nothing was said to him as 
to how long the $3,000 mortgage was to stand, 
and that he drew it for one year, as he was ac- 
customed to do, unless expressly authorized to 
the contrary. He said that it was his under- 
standing that the principal of the $3,000 mort- 
gage was not to be payable until after the ma- 
turity of the $4,000 mortgage, and he had no 
doubt but that he had so stated to Mr. Fox. 
The testimony of defendants as to the con- 
temporaneous parol agreement is corroborated 
by several witnesses, as well as by the circum- 
stances that the board of directors of the as- 
sociation did not by their resolution require the 
loan to be made payable in one year, nor did 
they make any attempt to collect the principal 
at the end of the first year, but allowed it to 
remain unpaid without any demand for payment 
until seven years after that time. This was evi- 
dently consistent with the arrangement which 
defendants claimed was made. We think the 
evidence was sufficient to justify the conclu- 
sion reached by the court below. It is argued 
on behalf of appellant that the secretary and 
solicitor had no authority to make the agree- 
ment alleged by defendants, being bound by 
the by-laws of the association and the resolu- 
tion of the board of directors. The by-laws 
were not offered in evidence, but an extract 
printed by appellant shows that when unpro- 
ductive funds were on hand the directors had 
power to loan them upon such security and on 
such terms as they thought best. Their resolu- 
tion left the secretary free to make an agree- 
ment fixing the date when the principal of the 
bond and mortgage should become dué. If the 
testimony upon the part of defendants is to 
be credited, it would appear that they were 
quite willing to make payment of the principal 
of the mortgage in question, but such payment 
was declined, unless the other $4,000 mortgage 
was also paid, which was admittedly an ordi- 
nary building and loan association mortgage, 
being discharged in the ordinary course by the 
payment of the regular dues and interest. Un- 
der such circumstances, the action of the secre- 
tary of plaintiff association in entering judg- 
ment upon the bond and assessing damages, 
was apparently unwarranted, and the issue of 
execution was without valid excuse. The court 
below ordered an issue to be framed and sub- 
mitted to it for approval. Before granting that 
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approval, the court will without doubt see to 
it that the interests of appellant are fully pro- 
tected. 


The assignment of error is overruled, and the 
order of the court below is affirmed. 


Notre—Parol Evidence of Collateral Agree- 
ment to Show Written Contract Never Went 
into Effect—There is quite an abundance of au- 
thority to sustain the ruling in the instant case. 
One of the most pointed cases in its support is 
that of Ware v. Allen, 128 U. S. 500, 9 Sup. 
Ct. 174, 32 L. ed. 563, a suit upon a promissory 
note and in defense it was claimed that at the 
time the note was signed it was agreed it was 
of no effect, unless upon consultation with one 
or two named persons defendants were assured 
that a certain attachment proceeding was law- 
ful and could be enforced for the full amount of 
certain claims. Justice Miller said: “We are 
of the opinion that this evidence shows that 
the contract on which this suit is brought never 
went into effect; that the condition upon which 
it was to become operative never occurred, and 
that it is not a question of contradicting or 
varying a written instrument by parol testimony, 
but that it is one of that class of cases, well 
recognized in the law, by which an instrument, 
whether delivered to a third person as an escrow 
or to the obligee in it, is made to depend as 
to its going into operation, upon events to occur 
or to be ascertained thereafter.” 


Pym vy. Campbell, 6 El. & BI. 370, is referred 
to by Justice Miller in support of his ruling. 
There defendants signed an agreement for the 
purchase of an interest in an invention, upon the 
understanding it should be no bargain until a 
certain engineer should approve the invention. 
Erle, J., in a rule to set aside a verdict for 
defendants, said: “The point made is that this 
is a written agreement absolute on its face, and 
that the evidence was admitted to show that it 
was conditional. But I am of opinion that the 
evidence showed that in fact that there never 
was any agreement at all. If it be proved that 
in fact the paper was signed with the express 
intention that it should not be an agreement, the 
other party cannot fix it as an agreement upon 
those signing. The distinction in point of law is 
that evidence to vary the terms of an agreement 
in writing is not admissible, but evidence to show 
there is not an agreement at all is admissible.” 


In Beach v. Nevins, 89 C. C. A. 129, 162 Fed. 
129, 18 L. R. A. (N. S.) 288, this ruling is 
followed. It is said in the note to this case that 
“little conflict on the question exists,” and this 
note, found in 18 L. R. A. (N. S.) 288, cites 
a very great abundance of state cases, but some 
of them introduce distinctions seemingly more 
subtle than substantial. Thus in Moore v. Prus- 
sing, 165 Ill. 319, 46 N. E. 184, the rule as above 





stated was recognized, but it was held that evi- 
dence to show that notes were not to become 
operative until other security had been exhausted 
was not admissible, as this would be an attempt 
to change the terms of a written instrument, the 
express ruling being that:«“This evidence would 
not be admissible under the general issue.” 

In Central Sav. Bank v. O’Connor, 132 Mich. 
578, 04 N. W. 11, 102 Am. St. Rep. 433, a condi- 
tion that if a company which maker of note had 
purcllased should be forced into bankruptcy, the 
note should be void was held not within the rule 
as to conditional delivery. The court said: “If 
we adopt the testimony of the defendant as 
correctly stating the transaction * * * these notes 
were delivered to take effect presently, but upon 
the alleged parol agreement that they were to 
become void in the event that a certain con- 
tingency should happen. This is no more than 
averring that plaintiff entered into a contempo- 
raneous parol agreement that, while the defend- 
ant’s obligation bound him to pay absolutely the 
sums of money at specified times, yet in a cer- 
tain contingency this sum should not be payable 
at all, and the rates redelivered.” This does not 
seem to state a very clear distinction as show- 
ing the notes were not delivered on a condition 
within the rule. 

Murray v. Kimball Co., 10 Ind. App. 441, 37 
N. E. 734; Garver v. Fite, 93 Ala. 405, 9 So. 367; 
Hubble v. Murphy, 1 Duv. 278, seems squarely op- 
posed to’the instant case, and so is Clanin v. 
Esterly Harv. Mach. Co., 118 Ind. 372, 21 N. E. 
35, 3 L. R. A. 863. 

There is an interesting case in Bowser & Co. 
v. Fountain, 128 Minn. 198, 150 N. W. 795, L. R. 
A., 1916B, 1036, in which a majority of the 
court hold as does the instant case. This was a 
suit upon a written order for goods, whick were 
tendered but refused, because it was claimed the 
order was given to plaintiff’s sales agent upon 
a condition never performed. The majority said: 
“Another rule equally well settled is that in 
case of a simple contract in writing it is com- 
petent to show, that notwithstanding the delivery 
of the writing, the parties intended and agreed 
that it should be operative as a contract only upon 
the happening of a future contingent event, or 
the performance of a condition.” The dissent by 
two judges said: “The danger does not inhere 
so much in the doctrine itself as in its applica- 
tion in accordance with the distinction on which 
it is based, namely, between parol proof of a 
collateral independent condition precedent to the 
operation of the agreement as a contract, and like 
proof that the contract itself contained a condi- 
tion not expressed in the writing. * * * Imme- 
diately upon its acceptance, the order here in- 
volved became a complete contract expressly pur- 
porting to cover all agreements of the parties 
and with the implication of the law ‘as to the 
time of delivery, nothing remained to be supplied 
by parol.” But all of this might be said as to 
almost any contract whose operation is arrested 
by a collateral agreement. The rule seems to 
us well established. Nothing in the terms of a 
writing is varied by the evidence of its being 
delivered on a condition as to its going into 
effect. C. 
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CORRESPONDENCE. 


BURDEN OF PROOF IN SUITS ON ACCI- 
DENT POLICIES FOR ACCIDENTAL 
DEATH WHERE DEFENSE IS SUICIDE 
OR MURDER BY BENEFICIARY. 


Editor Central Law Journal: 


By the decision of the Supreme Court of 
Minnesota in the recent case of McAlpine v. 
Fidelity & Casualty Co., 158 N. W. 967, a ruling 
is made concerning the burden of proof in 
suits on accident policies which is conceived 
to be against the great weight of authority in 
other jurisdictions and in Minnesota as well as 
against the rule as it was supposed to be. 


The ruling now made is that in an action on 
.an accident policy, where the defenses of sui- 
cide and murder by the beneficiary are set up, 
it is incumbent upon the plaintiff to show by a 
preponderance of the evidence that the death of 
the insured was accidental, and that it is not 
incumbent upon the defendant to prove the de- 
fense of suicide, or its other defense of murder 
by the beneficiary, even where, as in the Mc- 
Alpine case, suicide, sane or insane, was an 
express exception of the policy. In other 
words, it is in effect denied that the showing 
of a death caused by external and violent 
means raises any presumption that the death 
was accidental. To this proposition the court 
cites Carnes v. Iowa State Traveling Men’s 
Assn., 106 Iowa, 281; Whitlatch v. Fidelity & 
Casualty Co., 149 N. Y. 45; Fidelity & Casualty 
Co. v. Weise, 182 Ill. 496; Laessig v. Travel- 
ers’ Prot. Assn., 169 Mo. 272; Merrett v. Pre- 
ferred Masonic, etc., Assn., 98 Mich. 338; and 
the case of Huestis v. Aetng Life Insurance 
Co., 131 Minn. 461, the latter being a case on 
a similar accident policy recently decided by 
the same court, but where the question of bur- 
den of proof was not involved. 


None of the cases, however, cited, save the 
Whitlatch case, sustain the decision when the 
facts are considered, and the Whitlatch case, 
it is believed, has never been followed, though 
often found cited, outside of the State of New 
York. The Carnes case in Iowa was a poison 
case, where it was only held that the jury 
might not’ speculate as to whether the deceased 
accidentally took the overdose of poison, or in- 
tending to take that much of the drug, mis- 
judged its effect, which would not be acci- 
dental death the court said. 


In a later case in Iowa, namely, Allen v. 
Travelers’ Protective Assn., decided October 





25th, 1913, the Supreme Court of Iowa held: 
“In an action on an accident policy the pre- 
sumption arising upon proof that insured met 
his death from external cause, it appearing he 
was shot in an affray with a burglar, makes a 
prima facie case of accidental death, and hence 
it was not improper to charge the jury that the 
insurer had the burden of showing that the 
injury was intentionally inflicted.” 


The Merrett case from Michigan was a case 
of hanging. In the later case of Burnham Vv. 
Interstate Casualty Co., 75 N. W. 445, a case of 
drowning brought about either by accident or 
suicide, also cited to the Minnesota court in 
the McAlpine case, the Supreme Court of Mich- 
igan specifically rejects the Merrett case and 
holds that the circumstances of the case before 
it are insufficient to rebut the presumption 
against suicide, the court saying: “The learned 
counsel for the defendant states that the facts 
deducible from the above evidence are con- 
sistent with three theories of the cause of 
death, and therefore prove no one of them. 
These theories are apoplexy, sudden seizure 
and suicide. We cannot agree in this conclu- 
sion. The testimony does not establish facts 
to overcome the presumption. Where death 
may be attributable to suicide, murder, acci- 
dent or negligence the presumption of law is 
against suicide and murder.” 


In the case of Cronkhite v. Travelers’ Ins. 
Co., 78 Wis. 116, the Supreme Court of Wis- 
consin, by Cassoday, C. J., stated the rule to be 
that: “Had the plaintiff proved only that the 
insured, at a certain time, had upon his person 
bruises and wounds, evidencing that he had 
been recently injured by external violence; and 
further that such injuries caused his death, she 
would have made out a prima facie case of 
death resulting from bodily injuries, through 
external, violent and accidental means.” In the 
case of Standard Life & Accident Co. v. Thorn- 
ton, 49 L. R. A. 116, 40 C. C. A. 560, Judge Day, 
of the United States Circuit Court, in a case 
on an accident insurance policy, speaking of 
thie presumption, said: “This presumption 
must stand in the case and be decisive until 
overcome by testimony which shall outweigh 
the presumption. It casts upon the defendant, 
who claims that the death was intentional, the 
burden of establishing by a preponderance of 
the testimony.” Other cases that might be 
cited to this proposition are: Jenkins v. Pa- 
cific Mutual Life Co., 131 Cal. 121; Starr v. 
Aetna Life Ins. Co., 4 L. R. A. (N. S.) 636, and 
note, where are to be found Travelers’ Ins. 
Co. v. McConkey, 127 U. S. 661; Starr Accident 
Co. v. Sibley, 57 Ill. 315; Sutherland v. Stand- 
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ard Life Ins. Co., 87 Iowa 505; Jones v. U. S. 
Mutual Life Co., 92 Iowa 652. 

Indeed, it is now quite probable that there 
is no jurisdiction, with the possible exception 
of New York, that adheres to the rule an- 
nounced by the Minnesota court in this case, 
when the death was produced by a violent, ex- 
ternal injury, or denies to the proof of such a 
death, efficacy to establish a prima facie case 
of accidental death accomplishing the placing 
efficiently upon the defendant the burden of 
overcoming such case by evidence. And this 
is as it should be in order to square with the 
rule that, “When the plaintiff makes out a 
prima facie case entitling him to recover, if 
the proof stops there, the defendant must take 
up the burden and meet the case as made, by 
other evidence.” 

It is true that the decision in the McAlpine 
case moderately recognizes that there is a pre- 
sumption against self-destruction to be given 
consideration along with other evidence, but 
it entirely overlooks the presumption that arises 
from an injury produced by violent external 
means. That is presumed to have been not 
intentionally self-inflicted. What follows? Only 
three other methods of inflicting such a death 
are left. Unintentional self-infliction, inten- 
tional infliction by another, or murder, and that 
would be accidental within the insurance, and 
accidental infliction by another, equally within 
the policy. Is it not then pertinent to inquire 
why does not the showing of a violent killing 
go the entire length of proving prima facie 
an accidental death, putting upon the defendant 
the burden of establishing its defense of sui- 
cide? j 


It is but just to say of the Whitlatch case 
from New York that really all it holds is that 
after all of the evidence is in and due weight 
given to the presumption, the burden of proof 
is still on the plaintiff. In other words, the 
ruling is that the burden of establishing ulti- 
mate responsibility on all of the evidence is 
on the party asserting a cause of action. 

W. M. STEELE. 


Superior, Wis. 








BOOKS RECEIVED. 


The Law of Interstate Commerce and Its 
Federal Regulation. By Frederick N. Judson, 
of the St. Louis Bar. Third Edition. Price, 
$7.50, Chicago. T. H. Flood & Co., 1916. Re- 
view will follow. 





HUMOR OF THE LAW. 


A negro was brought out on the gallows to be 
hanged for murder. “Now, Henry,” said the 
sheriff, “have you anything to say?” “Yes, 
suh,” said the condemned man. “I’se got a 
few words to say. I merely wishes to state 


dat dis suttinly is goin’ to be a lesson to me.” 


New Congressman—What can I do for you, 
sir? 

Salesman (of Statesmen’s Anecdote Manu- 
facturing Co.)—I shall be delighted if you'll 
place an order for a dozen of real, live, snappy, 
humorous anecdotes as told by yourself, sir.— 
Puck. 

The Washington Star deserves credit for 
originating a new joke about fishing. It tells 
of a man who tried to get several people on 
the telephone and couldn’t because they were 
talking, and then departed on a piscatorial 
trip—not because he felt the enthusiasm of the 
genuine disciple of Walton, but because he 
wanted to experience the sensation of finding 
himself at the end of a line that wasn’t busy. 

The governor was talking about the difficul- 
ties of the profession of politics. 

“IT am in hearty sympathy,” he said, “with a 
ward leader who announced to his friends the 
other day that his new son—a nine-pound babe 
—bade fair to grow up a very successful politi- 
cian. 

“How can you tell that already, Jake?” they 
asked him. “Why, the kid can’t talk yet.” 

“ ‘No,’ said Jake, ‘but he has already started 
trying to kick and shake hands at the same 
time.’ ””*—St. Louis Star. 


A witness called in District Attorney Perkins’ 
investigation of the short-circuiting of the Sub- 
way, in which a woman lost her life and more 
than a hundred persons were overcome with 
smoke and fumes, described the situation as 
follows: 

“Then stygian darkness ensued, momentarily 
interrupted by fitful gleams of weird electricity 
that rose and fell with ghastly effect. Men stood 
riveted to the spot, women screamed in abject 
terror, and pandemonium reigned. To increase 
the realism of living death that seemed to be 
enshrouding the sepulchral aspect of the place, 
a demoniacal guard of barbarous foreign coun- 
tenance, and accent in guttural tones, ordered 
the transom closed. I knew the end was 
nigh, and with calm indifference devoid of hope 
awaited the last gruesome catastrophe.” 

Mr. Perkins withholds the name of the wit- 
ness.—New York Sun. 
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1. Adverse Possession—Evidence.—Where a 
small part of agerendant’s farm, lying along a 
bay in a lake in tront of plaintiff’s farm, partly 
inappropriate for cultivation, was cuitivatea, 
tenced trom defendant’s farm, and used by plain- 
tiff, there was adverse possession of the whole 
tract by plaintiff—Alexander v. bennett, Wash. 
158 Pac. 534. : 

2.——Evidence.—Where defendant set up pre- 
scription and adverse possession under color of 
title, a tax deed conveying the premises to 
one under whom defendant claimed, together 
with the tax fi. fa.. which was attached to the 
deed, are admissible to show color of title, 
though the instruments be void as muniments of 
title—Willis v. Hudspeth, Ga., 89 S. E: 427. 


_ 3. Homestead.—Adverse possession of land 
in which a widow had a homestead estate 
could not run against the remainder, vested in 
the heirs of the widow’s deceased husband.— 
Swearengin v. Stafford, Mo., 188 S. W. 97. 

4. Attorney and Client—Disbarment.—Courts 
having power to admit attorneys to the bar 
possess an inherent power to disbar them for 
unworthy behavior, unprofessional conduct, or 
moral turpitude, independent of any statutory 
authority.—In re Hilton, Utah, 158 Pac. 691. 

5. Liability for Negligence.—The attorney 
for petitioners for sale of infants’ realty, though 
also one of their general guardians, held to hold 
no such relation to the purchase at the sale 
as made him liable for negligence as attorney 
tor the deceased owner, in consequence of which 
the title was defective.—In re Cushman, N. Y., 
160 N. Y. Supp. 661. 


6. Misconduct.—Irrespective of any statute, 
an attorney who employed an “ambulance 
chaser” was guilty of professional misconduct, 





and of conduct. prejudicial to the administration 
enero re Newell, N. Y., 160 N. Y. Supp. 
2765. 

7. Misconduct.—An attorney may publicly 
or privately criticise the decision of the court, 
pointing out wherein he deems it defective and 
may state that it should not be final—=In re 
Hilton, Utah, 158 Pac. 691. 


8. Stipulations.—Stipulation: by county at- 
torney, entered into in good faith, as to the ex- 
istence of facts, is binding on county, though 
upon such facts the court found against county. 
—Christy v. Atchison, T. & S. F. Ry. Co., U. 8S. 
Cc. C. A., 233 Fed. 255. 

9. Bailment—Unsegregated Grain.—A milling 
company, borrowing money to buy grain and 
agreeing to keep the grain in its elevator as 
collateral for loans, there being no segregation 
of particular property, held not a bailee as to 
the lender.—National Bank of Commerce of 
Kansas City, Mo., v. Flanagan Mills & Elevator 
Co., Mo., 188 S. W. 117. 

10. Bankruptey—Costs Priority.—In adminis- 
tering a bankrupt estate, costs have priority in 
distribution of general assets over taxes not a 
lien.—In re Hosmer, U. S. D. C., 233 Fed. 218. 

11. Discharge.-—Creditor cannot oppose dis- 
charge and at same time sue on his claim in 
state courts, on ground that it is not provable 
in bankruptcy and not dischargeable.—In re 
Menzin, U. S. D. C., 233 Fed. 333. 

12.——Judgment Lien.—Where there was no 
order in bankruptcy proceedings against cor- 
poration preserving lien of judgment entered 
within four months before filing of petition, 
such lien was, under Bankruptcy Act 1898, § 67f, 
null os void.—Finney v. Knapp Co., Ga, 89 S. 
E. 413. 


13. Jurisdiction.—Where an involuntary pe- 
tition against a corporation was filed in the 
Delaware court, and thereafter on voluntary pe- 
tition the corporation was adjudicated a bank- 
rupt in the Southern district of New York, held 
that, under Bankr. Act, § 1, and General Order 
No. 6 (89 Fed. v, 32 C. C. A. v), the adjudica- 
tion in the New York District Court, having 
been first made, will not be vacated.—In re 
Vanoscope Co., U. S. C. C. A., 233 Fed. 53. 

14. Jurisdiction.—Under Bankr. Act July 1, 
§ 23b, as amended by Act Feb. 5, 1903, § 8, and 
Act June 25, 1910, § 7, the trustee in bank- 
ruptcy may sue in the bankruptcy court to set 
aside a conveyance in fraud of creditors.—Wins- 
low v. Staab, U. S. D. C., 223 Fed. 305. 


15. Loans.—Where a bankrupt corporation, 
whose directors interlocked: with a second com- 
pany, which sold bonds, received the proceeds, 
evidence showing that the bankrupt corporation 
had with authority lent the proceeds to an- 
other corporation, which was accepted as the 
debtor, must be clear and convincing, to free 
the bankrupt from liability.—In re Hunter Arms 
Co., U. S. C. C. A., 233 Fed. 79. 

16. Pending Replevin Suit—Where bank- 
rupt procured goods through fraud, and before 
adjudication in a replevin suit against the bank- 
rupt the bankruptcy petition was filed, held, 
that the question of title to the goods passed 
to the bankrptcy court.—Petition of Friedlaend- 
er, U. S. C. C. A., 233 Fed. 250. 

17. Preference.—Under Bankr. Act, §§ 60a, 
60b, as amended by Act Feb. 5, 1903, § 13, and 
Act June 25, 1910, § 11, a chattel mortgage not 
recorded until a few days before the filing of 
mortgagor’s petition in bankruptcy, which un- 
der Rev. St. Me. c. 93, § 1, had to be recorded 
to be valid, is invalid as a preference.—In re 
Alden, U. S. D. C., 133 Fed. 160. 

18. Review.—Under Bankr. Act, §§ 24a, 24b, 
and 25, an order denying a motion to vacate an 
adjudication in bankruptcy should be reviewed 
by petition to revise——In re Vanoscope Co., U. 
8S. Cc. C. A., 283 Fed. 53. 

19. Review of Orders.—After bankruptcy 
of the defendant, an order made in a common- 
law action against the defendant cannot be re- 
settled in the bankruptcy proceeding.—In_ re 
Vanoscope Co., U. S.C. C. A., 233 Fed. 53. 

20.——Set-Off.—_In an action by a trustee in 
bankruptcy of a corporation to recover per- 


centage of commissions paid a factor in viola- 
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tion of Penal Law N. Y. § 439, on the ground 
that the factor made secret payments to cor- 
poration’s president, held, that the factor could 
not offset certain claims.—Palmer vy. Doull Mil- 
ler Co., U. S. D. C., 233 Fed. 309. 


21. Tax Priority.—Under Bankr. Act, § 64, 
subsec. “a,” and subsection “b,” cl. 5, priority 
given claims for taxes applies only to general 
assets, and not to property subject to lien, on 
which taxes have not become a lien.—In re Hos- 
mer, U. S. D. C., 233-Fed. 318. 


22. Title.—A contract held one of sale, and 
not of bailment, so that title passed, and upon 
bankruptcy of the buyer it could not be re- 
claimed by the seller.—In re Braboyes, U. S. D. 
C., 233 Fed. 133. 


23.—--Validity of Bonds.—Where the bond- 
holder appeared, asserting the validity of bonds 
issued by the corporate bankrupt, held, that 
referee in bankruptcy had jurisdiction to de- 
termine that question.—In re Valecia Condensed 
Milk Co., U. S. D. C., 233 Fed. 173. 


24. Banks and Banking—Trustee for Collec- 
tion.—A bank receiving a draft for collection 
merely is the agent of the remitter, drawer, or 
torwarding bank, and takes no title to the paper 
or the proceeds when collected, but holds the 
same in trust for remitting.—State Nat. Bank v. 
A Nat. Bank of Atchison, Ark., 187 S. W. 


25. Bills and Notes—<Acceleration Clause.— 
Notes of a series with acceleration clause be- 
come due prior to their fixed maturities only 
at option of holders, and holder of earlier notes, 
upon one of which default is made, can declare 
due and payable only notes in his possession.— 
White v. Hatcher, Tenn., 188 S. W. 61. 

26. Delivery.—Where a note was delivered 
by one maker upon apparent authority from all, 
the holder not knowing signatures of the two 
makers who did not deliver it, who were sure- 
ties for the maker who delivered it, were ob- 
tained by fraud, and that the note was delivered 
by them upon a condition which was not per- 
formed, the sureties were liable on the note.— 
Tischhauser v. Prentice, Cal., 159 Pac. 226. 

27. Payment.—Where bank sends draft to 
correspondent bank for collection, and the lat- 
ter, on instruction of drawee, charges him with 
its amount and delivers draft, this constitutes 
payment, though collecting bank is insolvent 
and never remits.—Empire Cotton Oil Co. v. 
Sellars, Ga., 89 S. E. 454. 

28.—-—_-Signature.—A note reciting that it is 
given under hand and seal of each party and 
signed in name of corporation, followed by let- 
ters “(l. S.),” and on the next line by indi- 
vidual name, followed by the word “Pres.,” is 
note of corporation, and not joint note of cor- 
poration and president individually+—Spiller- 
Beall Co. v. Hirsch, Ga., 89 S. E. 587. 

29. Brokers—Performance.—A broker will not 
be denied commissions for procuring a _ pur- 
chaser for standing timber, where he secured 
one, relying on vendor’s representations as to 
amount, but purchaser refused to pay price fixed 
because of shortage.—Freeman v. Kinston Mfg. 
Co., U. S. C. C. A., 233 Fede 58. 

30. Carriers of Goods—Counterclaim.—Under 
the Elkins Act and amendment thereto, shipper, 
sued for unpaid freight charges due an inter- 
state carrier, cannot counterclaim for injuries 
to goods.—Illinois Cent. R. Co. v. W. L. Hoopes 
& Sons, U. S. D. C., 233 Fed. 135. 

31. Carriers of Passengers—Relation.—Plain- 
tiff, getting on steps of moving street car at a 
point where it never stopped and knocked off 
by a post before conductor could open door, 
held not a passenger.—Horwitz v. Jefferson 
County Traction Co., Tex., 188 S. W. 26. 

32. Champerty and Maintenance—Advance- 
ment.—Agreement for percentage of recovery 
and the advancement of expenses of suit to be 
repaid out of subsequent contributions and pay- 
ment of additional counsel out of fee allowed 
attorney without personal liability on his part 
therefor, although secured by a lien on claims in 
suit, is not champertous under Penal Law, § 274. 
~Dennin v. Powers, N. Y., 160 N. Y. Supp. 636. 

33. Charities—Misdescription in Will.—Misde- 
scription of children’s home in testator’s will as 
an independent corporation was not fatal to 





creation of a trust for its benefit, where the 
home, a branch of the work of charitable cor- 
poration, was fully identified, notwithstanding 
the misdescription.—Eccles v. Rhode Island Hos- 
pital Trust Co., Conn., 98 Atl. 129. 


34. Commerece—Bridges.—Act Cong. March 3, 
1899, § 18, authorizing Secretary of War to re- 
quire changes in bridges unduly impeding navi- 
gation, held- valid under power to regulate in- 
terstate commerce, in so far as it applies to a 
bridge over an interstate stream constructed 
under Act Cong. July 14, 1862, and Feb. 17, 1865. 
—United States v. Louisville Bridge Co., U. S. 
D. C., 233 Fed. 270. 


35. Exemption from Taxation.—A canvasser, 
after locating probable sales, 
sary goods from a foreign corporation, guaran- 
teeing payment, but not naming the prospec- 
tive buyers, and, upon receiving the goods, com- 
pleted the sales with the privilege of returning 
refused goods, held he was not exempt from 
license taxation because engaged in interstate 
commerce as the corporation’s agent.—City of 
El Dorado Springs v. Highfill, Mo., 188 S. W. 68. 

36. Interstate Work.—For railroad employe 
to predicate liability under federal Employers’ 
Liability Act, he must show, not only that rail- 
road company was engaged in interstate com- 
merce, but that at the time of injury he was 
engaged in interstate commerce work.—Luc- 
chetti v. Philadelphia & R. Ry. Co., U. S. D. C., 
233 Fed. 137. 


37.— Shipment to Agent.—A shipment by a 
foreign corporation to its local agent to be held 
in stock and thereafter sold is not a transac- 
tion of interstate commerce.—Bailey v. Parry 
Mfg. Co., Okla., 158 Pac. 581. 


38. State Police Power.—It is within the 
police power of a state to require food pro- 
ducts sold therein to be so marked as to dis- 
close their ingredients, in addition to the re- 
quirements of Food and Drug Act June 30, 1906. 
a a Mfg. Co. v. Wilson, U. S. D. C., 233 
“ed. % 


39. State Regulation.—The state cannot 
control or regulate interstate commerce by re- 
quiring a foreign corporation engaged in such 
dusiness to secure a permit to do business 
within the state-——W. B. Clarkson Co. v. Gans 
S. S. Line, Tex., 187 S. W. 1106. . 

40. Work on Tunnel.—A laborer working 
in a tunnel, which, when completed, would be 
used by a railroad company engaged in inter 
and intrastate commerce as part of its line, 
is not engaged in interstate commerce, within 
the federal Employers’ Liability Act.—Raymond 
v. Chicago, M. & St. P. Ry. Co., U. B CC. A, 
233 Fed. 239. 

41. Constitutional Law—Due Process.—Gen. 
St. 1902, § 3110, authorizing the seizure and sale 
or destruction of boats or tackle used in illegal 
fishing, is not invalid as authorizing condemna- 
tion without notice and opportunity to be heard. 
—Ely v. Bugbee, Conn., 98 Atl. 121. 

42. Insurance Brokers. — Act approved 
March 2, 1916, §§$ 1, 2, providing that only such 
persons may be licensed as insurance brokers 
as are residents of the state and who have been 
licensed insurance agents for at least two years, 
held not to violate Const. U. S. art. 4, § 2, en- 
titling the citizens of each state to all privileges 
and immunities of citizens in the several states. 
—La Tourette v. McMaster, S. C., 89 S. E. 398. 

43. Right to Contract.—Civ. Code 1912, § 
2808, making void the contract of the servant 
of a railroad by which insurance is provided 
him, and which provides that acceptance of 
benefits waives the right of action against the 
railroad and that bringing such action waives 
the right to benefits, is not void as unreasonably 
denying the right of private contract.—Keels v. 
Atlantic Coast Line R. Co., S. C., 89 S. E. 388. 

44. Contraects—Evidence.—The defense that it 
was never intended that a written agreement 
should be of any force must be very convincing 
before it can succeed.—Woodard v. Walker, 
Mich,. 158 N. W. 846. 

45. Misrepresentation.—Where plaintiff by 
representations known to him to be false and 
made with intent to deceive that the state 
architect’s plans as modified called for double 
glazing secured a contract from the original 
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contractor to furnish window glass for the 
state prison, held, that such representations 
were as to material facts, and a rescission was 
een eeiane.—Sannaen v. Olsen, Minn., 158 N. W. 


46.——Seller’s Duty.—A contract for the sale 
of onion sets to be grown “subject to crops” is 
not unilateral, and will not excuse reasonable 
efforts in the part of the seller, since contracts 
should provide against hardships and perform- 
ance wiil not be excused if the hardship is not 
anticipated.—_Texas Seed & Floral Co. v. Chi- 
cago Set & Seed Co., Tex., 187 S. W. 747. 


47. Corporations—Charter Powers.—A_ cor- 
poration for “manufacture of cotton seed oil 
and cotton seed products and the ginning of 
cotton, with power to purchase, or construct 
and maintain mills and gins for such purpose, 
and with power to purchase such goods, wares, 
and merchandise used for such business,” can- 
not buy and sell baled cotton tor speculation.— 
Planters’ Cotton Oil Co. v. Guaranty State Bank 
ot Mertens, Tex., 188 S. W. 38. 


48.——De Facto.—Where parties attempted to 
organize a company, there peing a statute per- 
mitting it to be organized, by user of the pow- 
ers it assumed, and by its taking part of the 
necessary steps to organize as a corporation, 
it became such de facto, though not de jure, 
on account of the lack of a charter.—Meramec 
Spring Park Co. v. Gibson, Mo., 188 S. W. 179. 


49. “Doing Business.”—The action of a for- 
eign corporation in designating an agent in 
the state and furnishing him with goods to 
be sold anda which were sold in the state held 
to constitute “doing business” in the state.— 
Bailey v. Parry Mfg. Co., Okla, 158 Pac. 581. 

50. Overissued Stock.—Estoppel of corpora- 
tion to deny that holder of certificates repre- 
senting part of overissue of stock is stock- 
holder does not make him one, but merely gives 
him right of action based thereon.—Smith v. 
Worcester & S. St. Ry. Co., Mass., 113 N. E. 462. 

51. Proof of Assignment.—In action by as- 
signee of corporation notes, assignment thereof 
is sufficiently proven by testimony of sub- 
scribing witness, who knows the president saw 
him sign, and knows the seal and saw it af- 
tixed.—Beachner v. Jengo, N. J., 98 Atl. 304. 

§2. Transfer of Stock.—In the absence of 
statute or corporation by-law, assignee of stock 
is entitled to have it transferred on the books, 
although the corporation has a lien for debt, 
such transfer subject, however, to the lien.— 
Milner v. Brewer-Monaghan Mercantile Co., 
Tex., 188 S. W. 49. 

53. Cevenants—Building Line.—aA restrictive 
covenant held not created by the mere appear- 
ance on a plat of broken lines, marked “‘build- 
ing lines.’’—Zinn v. Sidler, Mo., 187 S. W. 1172. 

54. Damages—Evidence.—Plaintiff’'s testimony 
from memory, showing in detail weekly re- 
ceipts and profits as a huckster on which he 
based estimates of loss by injury from an 
automobile, is admissible-—Rabinowitz v. Haw- 
thorne, N. J., 98 Atl. 315. 

65. Diveree—Abatement.—Where a husband 
is plaintiff in a divorce action and is unable to 
make reasonable provision for his wife during 
the pendency of a divorce action, the suit should 
be abated until he can do so.—Frey v. Frey, 
Colo., 158 Pac. 714. 

56. Abandonment.—While the statute does 
not use the term “permanent” in prescribing 
abandonment as a ground for divorce, its per- 
manency is necessarily implied, and an aban- 
donment which is only temporary is not cause 
for divorce.—McConkey v. McConkey, Tex., 187 
Ss. W. 1100. 

57. Easements—Implication.—Where parties 
exchanged deeds on same day, and a right to 
use a passage-way “so long as it should be 
used as a ge ote granted in one deed 
could not be exerci except by crossing the 
land granted in the other deed, no right of 
way being reserved, it existed by implication. 
—Reese Howell Co. v. Brown, Utah, 158 Pac. 
684. 

58.——Right of Way.—Without a showing to 
the contrary, a grant for right of way is pre- 
sumed to be of an easement only, and not of 





land itself.—Chicago & N. W. Ry. Co. v. Sioux 
City Stockyards Co., Iowa, 158 N. W. 769. 


59. Escape—Statutory Custody.—A prisoner 
placed in the custody of a street commissioner 
to work on city streets, and who escapes, is 
guilty of no offense under Rev. St. 1909, § 4381, 
which applies only to the escape of persons 
confined in the county jail or held in custody 
ae, Bg such jail_—State v. Owens, Mo., 187 8S. 


60. Estoppel—Acknowledgment.—Where party 
received consideration for one-seventh interest 
in premises, and acknowledged as his deed a 
conveyance not signed by him, he and parties 
claiming under him are estopped to set up a 
title adverse to the grantee in the deed and 
those claiming under it.—Barsky v. Poey, Del. 
98 Atl. 298. 


61. Evidence.—The mere finding that plain- 
tiff in replevin made no claim of ownership at 
time of prior attachment, without showing 
that the sheriff was induced to attach by any 
act or omission of plaintiff, is insurticient to 
estop him from claiming as against the attach- 
ment creditor, since it does not show that he 
was present so that he could object.—Lester v. 
Ladrigan, Conn., 98 Atl, 124. 


62. Evidence.—In replevin by a correspond- 
ence school to recover text-books from a aealer 
purchased from a scholar to whom they were 
loaned, where evidence on the. issue of estop- 
pel showed that such dealer had, for years, en- 
gaged in the business of selling such books, the 
time of the purchase of the books in contro- 
versy was important to determine extent of 
plaintiff's knowledge or acquiescence.—Interna- 
tional Text-Book Co. v. Pratt Mercantile & 
Publishing Co., Colo., 158 Pac. 712. 

63. Fraud — Evidence. — Representations by 
seller of corporate rstock that he was intimately 
acquainted with affairs of the company, knew 
that stock was of greater value than the price 
at which it was selling, etc., were representa- 
tions of matters of fact rather than of opin- 
ion.— Gwinn v. Ford, Wash., 158 Pac. 536. 

64.——Sales.—A purchaser’s action of deceit 
may be predicated on the vendor’s false repre- 
sentations as to price received on specific sales 
and the amount of offers for similar property, 
coupled with false representation as to the 
general selling price.—Brody v. Foster, Minn., 
158 N. W. 824. 

65.—Scienter.—Honest belief in the truth of 
a statement of fact made as an inducement to 
the execution of a contract does not relieve a 
person making such statement of his legal lia- 
bility therefor—Greil Bros. Co. v. McLain, Ala., 
72 So. 410, 

66. Frauds, Statute of—Description.—Written 
sale negotiations referring to the “Joe Shelby 
or Anderson farm,” an “800-acre farm near 
Aullville,” and the “800-acre farm in Lafayette 
County, Mo.,” sufficiently identifies the prop- 
erty to satisfy the statute of frauds, where it 
appears that an 800-acre farm in that” locality 
was locally known as “Joe Shelby or Anderson 
farm.”—Anderson v. Hall, Mo., 188 S. W. 79. 

67.——Lease.—A verbal agreement to extend a 
lease for one year to commence in the future 
is unenforceable under the statute of frauds.— 
Biddle v. Whitmore, Minn., 158 N. W. 808. 

68. Part Performance.—A a. agreement 
to extend a lease for a specified term and at a 
specified rental, in consideration of repairs by 
the tenant, is not unenforceable, as contrary 
to the statute of frauds, where the tenant fully 
performs his agreement by making the repairs. 
—Read Drug & Chemical Co. of Baltimore City 
v. Nattans, Md., 98 Atl. 158. 

69.——-Wilis.—_ Where it was conceded that a 
husband and wife agreed to make mutual wills, 
that they did so was not such part performance 
as would take a contract that the survivor 
shauld make a will in favor of the heirs of both 
out of the statute of frauds.—Burt v. McKibbin, 
Mo., 188 S. W. 187. 

70. Gaming—Evidence—In prosecution for 
keeping gaming house, against proprietor of 
hotel and one whose connection with room in 


which game was conducted was amply owe, 
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of those who frequent it was admissible.—Dud- 

ley v. State, Ga. 89 S. E. 599. 

-71. Garnishment—Contingent Liability. —A 
garnishment summons served upon a grantee 
after a contract for purchase was made is 
ineffectual unless it reaches a liability existing 
after the deed’s delivery, for until then, the 
grantee’s liability to the grantor is contingent. 
—Moreau River State Bank v. Japinga, S. D., 158 
N. W. 786. 

72. Guaranty—Limiting Liability.—In a writ- 
ing wherein, in consideration of furnishing 
merchandise to a person named for four months, 
defendant agreed to be liable therefor, a pro- 
viso that his liability should not exceed $400 
limited only the liability, not the amount of 
merchandise to be furnished.—Bradshaw v. Si- 
bert, Minn., 158 N. W. 830. 

73. Husband and Wife—Wife’s Wages.—Sav- 
ings by wife from weekly allowance from her 
huband and father for expense of her own and 
father’s family, allowed by her husband to be 
retained by her as her own, constituted the 
wages of her own labor within Rev. St. 1909, § 
8309.—_Regal Realty & Investment Co. v. Gal- 
lagher, Mo., 188 S. W. 161. 

74. Innkeepers—Liens.—A rooming house, 
where both furnished and unfurnished rooms are 
rented by the day, week, or month, the bell- 
boy service, lights, water, phone, and laundry 
service furnished, held a hotel within Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 5663, pro- 
viding hotelkeeper’s lien for unpaid hotel bill.— 
Kieffer v. Keough, Tex., 188 S. W. 44. 

75. Inmsurance—“All Other Merchandise.’”’— 
Under the doctrine of ejusdem generis, in a 
policy of fire insurance on “stock of fruit and 
vegetables, * * * and all other merchandise,” 
“all other merchandise” had reference to the 
same kind of merchandise and did not cover a 
loss of ice cream.—E. H. Emery & Co. v. Ameri- 
can Ins. Co. of Newark, N. J., Iowa, 158 N. W. 


76. Divorce Affects Interest.—Wife, on be- 
ing divorced, ceased to have any interest as 
beneficiary in policy on husband's life.—North- 
western Mut. Life Ins. Co. v. Whiteselle, Tex., 
188 S. W. 22. 

77. Fixtures.—"Furniture” and “fixtures,” 
as used in a fire insurance policy, include light 
fixtures and globes, ceiling fans, electric me- 
ters, mirror door, and wiring of a _ building.— 
Fire Ass’n of Philadelphia v. Powell, Tex., 188 
S. W. 47. 

78. “Good Health.”—Instruction, in action 
for death benefit, that good health does not 
mean perfect health, and is not disproved by 
showing ailments not serious in natural conse- 
quences, and means exemption from dangerous 
disease, is proper.—Modern Brotherhood of 
America v. Beshara, Okla., 158 Pac. 613. 

79. Illiterate Applicant.—Insured’s inability 
to read and write is immaterial on question of 
binding effect of representations in application 
that he Had not been rejected by any other life 
company, but should be considered in determin- 
ing whether he had applied for insurance in 
any other company.—American Temperance Life 
Ins. Ass’n of City of New York v. Solomon, 
U. S.C. C. A., 233 Fed. 213. 

80.——“Interference” Clause.—Statements by 
an insured under an automobile indemnity pol- 
icy to injured person that he was insured and 
would try to get a settlement, and that a law- 
yer coming to see the claimant represented 
the insurance company and not the insured, 
although he might call himself the insured, did 
not constitute an 
tions for compromise,” prohibited by the pol- 
icy.— Hopkins v. American Fidelity Co., Wash., 
158 Pac. 535. 

81. Knowledge of <Agent.—An insurance 
company is charged with the knowledge of an 
insurance broker, obtained while acting within 
the scope of his authority as agent for the 
company, as to assured’s use of gasoline con- 
trary to a provision of the policy.—Globe & Rut- 
ger’s Fire Ins. Co. v. Indiana Reduction Co., 
Ind., 113 N. E. 426. 

82. Landlord and Tenant—Latent Defects.—A 
worn ficor is not such latent defects as charges 
a landlord with tort Hability for injury to 


“interference with negotia- . 





tenant caused thereby, since ownership does 
not create a presumption of knowledge of the 
particular condition of the premises.—Kohnle 
v. Paxton, Mo., 188 S. W. 155. 


83. Licenses—Canvassers.—An ordinance ex- 
acting license fees from canvassers is within 
Rev. St. 1909, § 9399, authorizing licensing of 
merchants, peddlers, and all business * * * 
whatever, for “canvasser” is sufficiently ejusdem 
generis with “merchants” and “peddlers” to 
sustain the ordinance, especially where enacted 
under the police power.—City of El Dorado 
Springs v. Highfill, Mo., 188 S. W. 68. 


84. Motor Vehicles.—Under Pub. Laws 1915, 
ec. 1263, § 1, providing that persons may not 
drive motor vehicles for street transportation 
without first obtaining special annual license 
for each vehicle, an ordinance providing that 
such license be obtained from the city clerk 
held valid.—Racine v. District Court of Tenth 
Judicial Dist., R. I, 98 Atl. 97. 


85. Master and Servant—Assumption of Risk. 
—A seaman on defendant’s vessel did not as- 
sume the risk of personal injury from part of 
spike projecting from end of a heaving line 
thrown to him from the vessel, where nature 
of such defect and danger of its use were not 
obvious.—Anderson v. Monticello S. S. Co., Cal., 
158 Pac. 545. 

86. “Course of Employment.’—Tree trim- 
mer and planter employed by shade tree com- 
pany as foreman, struck by automobile while 
about to take a car to go from one inspection 
job to another, held injured by accident “arising 
out of and in the course of his employment.” 
"wo v. Detroit Shade Tree Co., Mich., 158 
N. W. 861. 


87. “Deviation” from Employment.—In 
“deviation” from the employment there is no 
severance. of the agency, but merely irregular 
method of performance.—Dockweiler v. Ameri- 
can Piano Co., N. Y., 160 N. Y. Supp. 270. 

88. Relief Association.—That deceased em- 
ploye was member of fireman’s relief associa- 
tion and that his dependents drew benefits there- 
from does not bar recovery under Workmen’s 
Compensation Act or reduce amount thereof.— 
State v. District Court of St. Louis County, 
Minn., 158 N. W. 791. 

89.——-Scope of Employment.—Where a ser- 
vant, driving an automobile returning from a 
delivery for the master, departed from usual 
course to garage to take another servant home, 
a few blocks distant, and, having done so, was 
on his way to the garage when he struck and 
injured plaintiffs, it was a question for the jury 
whether he was within the scope of his em- 
ployment.—George v. Carstens Packing Co., 
Wash., 158 Pac. 529. 

90. ‘Workmen’s Compensation Act.—Depend- 
ents of fireman of city of Duluth killed in 
performance of his duty are entitled to recover 
under Workmen’s Compensation Act.—State v. 
ggg cs of St. Louis County, Minn., 158 


91. Mines and Minerals—Lease.—Where a gas 
and oil lease does not fix the number of wells 
to be drilled as contemplated by the agreed de- 
velopment work, the lessee has the right to de- 
termine the number of wells, and his decision 
is conclusive so long as he acts honestly and in 
good faith upon sound business principles.—Gil- 
bert v. Bolds, Ind., 113 N. E. 379.. 

92. Mortgages—Injunction.—Injunction is a 
proper remedy to restrain the mortgagee from 
exercising power of sale under the mortgage if 
the mortgage be without consideration or, if to 
enforce the contract, would be against public 
ent Bros. Co. v. McLain, Ala., 72 So. 
410. 


93.——-Interest Coupons.—A bondholder can 
only be deprived of his common-law right to sue 
on the interest coupons by mortgage provisions 
which do so by express terms or by implication 
reasonably free from doubt.—Bartol v. Gottlieb- 
Bauernschmidt-Straus Brewing Co., Md., 98 Atl. 
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94. Municipal Corporations—Cemeteries.—A 
cemetery being drained by a sewer, preventing 
noxious substances therefrom being disseminated 
to other property, is benefited, as regards as- 
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95. Damages.—The maintenance of a sewer 
pipe under a street, which did not change the 
flow of surface water as much as an ordinary 
culvert, was not a violation of rights of owner 
of land flowed thereby.—Cornet v. Meckel Realty 
& Investment Co., Mo., 187 S. W. 622. 


96. Notice Imputed.—Where city permitted 
street railway to pile bricks near sidewalk, and 
for a long time children were in the habit of 
playing with such bricks and placing them on 
the sidewalk, held, that notice is imputed to 
city.—Sutter v. Metropolitan St. Ry. Co., Mo., 
188 S. W. 65. 


97. Navigable Waters—Obstruction.—To re- 
cover for obstruction to navigation by bridge. 
plaintiff need not show that the Secretary of 
War has not proceeded under River and Harbor 
Act of Congress of March 3, 1899, to ascertain 
that the bridge is an unreasonable obstruction 
to free navigation.—Chew v. Pennsylvania R. 
Co., N. J., 98 Atl. 319. 


98. Partition—Creditors.—Where creditors of 
landowner permitted conveyance thereof to one 
of them on his filing declaration of trust, condi- 
tioned that he hold record title and receive rents 
and profits to pay off indebtedness evidenced by 
note and mortgage given to erect a building on 
the premises and on which he was personally 
liable, successors of such creditors could not 
have partition after such note and mortgage 
had been paid, they having subsequently agreed 
to authorize issuance of certificates of trust in 
lieu of partition.—Springer v. Bradley, Mo., 188 
Ss. W. 175. 

99. Pledges — Delivery. — To constitute a 
pledge, either the pledgee or someone for him 
must take possession; the owner cannot make 
pledge by delivery to himself.—National Bank 
of Commerce of Kansas City, Mo., v. Flanagan 
Mills & Elevator Co., Mo., 188 S. W. 117. 

100. Railroads—Ordinary Care.—The mere 
unnecessary blowing off of steam from a loco- 
motive does not constitute lack of ardinary care, 
though stock in an adjoining field are frightened 
thereby, but surrounding circumstances may 
make the question of lack of such care for the 
jury.—Chicago, R. Il. & P. R. Co. v. Hine, Okla., 
158 Pac. 597. 

101. Release—Joint Wrongdoer.—Settlement 
with one joint wrongdoer and payment of dam- 
ages is no defense to action against another, 
unless it was agreed that payment was in full 
of all damages.—Hauth vy. Sambo, Neb., 158 N 
W. 1036. 

102. Rewards—Officer.—A village constable 
who without a warrant aids in arresting out- 
side his village one thereafter convicted of 
crime may participate in a reward offered.—By- 
strem v. Rohlen, Minn., 158 N. W. 796. 

103. Sales—Conditional Sales.—Where_ the 
seller of goods on conditional sale, retook the 
goods, title to which was retained in him, after 
they were removed from the state, his failure to 
resell them, as required by the conditional sales 
law, canceled the debt against the original pur- 
chaser.—Pappas v. State, Tenn., 188 S. W. 52. 

104. Damages.—Where plaintiff breached 
his contract to buy an automobile from defend- 
ant who kept both the automobile and plaintiff's 
first payment thereon, held, that under proper 
pleadings plaintiff should recover the first pay- 
ment and pay the difference between the car’s 
contract and market prices plus defendant’s rea- 
sonable expenses.—Sabas v. Gregory, Conn., 98 
Atl. 293. 

105. Tender.—Where, at a time when plain- 
tiff was in good faith tendering delivery of ties 
in accordance with the contract, defendant repu- 
diated the contract, plaintiff may immediately 
sue though payment was not then due under its 
terms.—Browning v. North Missouri Cent. Ry. 
Co., Mo., 188 S. W. 143. 

106. Worthless Goods.—A defrauded buyer 
need not allege and prove an offer to return 
the goods when they are worthless.—Bright Nat. 
Bank v. Hanson, Ind., 113 N. E. 434. 

107. Speeifie Performance—Cross-Complaint. 
—In suit for specific performance, a cross-com- 
plaint claiming an equitable interest in the 


sewer construction.—Mullins v. 
Mary’s Cemetery Ass'n, Mo., 187 S. W. 





property, is disposed of by a decree finding 
against such claim, notwithstanding the cross- 
complaint is not dismissed and the decree’s op- 
eration is limited to the property involved in 
the suit.—Sprague v. Carroll, Mo., 188 S. W. 63. 


108. Street Railroads—Height of Wires.— 
Street railroad is not obliged to raise, for the 
safe passage of truck carrying a high load, its 
wires rightfully strung at proper height.—Chace 
Trucking Co. v. Richmond Light & R. Co., N. Y., 
160 N. Y. Supp. 326. 


109. Trover and Conversion—Evidence.—In an 
action for conversion of notes and mortgages 
held in trust by defendant bank, the fact that 
plaintiff evaded taxation by not returning same 
as his property is not important on the issue of 
ownership.—Drudge v. Citizens’ Bank of Akron, 
Ind., 113 N. E, 440. 


110. Wendor and Purchaser—Election of Rem- 
edy.—A suit to foreclose a vendor’s lien for the 
unpaid purchase price of land is not such an 
election of remedies as will prevent the vendor 
from amending his petition and asking for a 
recovery of the land.—Garvin v. Garvin, Tex., 
188 S. W. 37. 

111. Improvements.—The most that a pos- 
sessor of land in bad faith can recover for im- 
provements where the owner elects to keep the 
works is their value and the price of the work- 
manship without regard to value of soil, and 
such right exists only as to separable improve- 
ments.—Boagni v. Stamen, La., 72 So. 417. 


112. Title—Where a farm lessee had the 
right to sell it for any amount over a certain 
sum and retain the excess, and negotiated such 
a contract for the owner, held, that the lease 
did not prevent'the owner giving a good title.— 
Anderson v. Hall, Mo., 188 S. W. 79. 

113. Warehousemen—Milling Company. — A 
milling company, borrowing money to buy grain 
and agreeing to keep the grain in its elevator 
as collateral for loans, there being no segrega- 
tion of particular property, held not to be doing 
a warehouse business.—National Bank of Com- 
merce of Kansas City, Mo., v. Flanagan Mills 
& Elevator Co., Mo., 188 S. W. 117. 

114. Willis—Disinheriting Heir—Mere neg- 
ative words are not sufficient to exclude the 
heir or next of kin, but there must be an actual 
gift to some other definite object; though the 
intention to disinherit the heir be ever so ap- 
parent, he must inherit unless the estate is 
given to someone else.—Hardin’s Ex’r v. Hardin, 
Ky., 186 S. W. 893. 

115. Duplicate Bequests.—Testator’s gifts 
to charitable corporation operating children’s 
home as branch of its work, connection being 
unknown to testator, did not exclude his intent 
to make additional gifts to the home, gifts to 
the corporation being for general, and those to 
the home being for special, purposes.—Eccles v. 
Rhode Island Hospital Trust Co., Conn., 98 Atl. 
129. 

116. Restrictions.—Provision in will that 
widow and heir taking absolutely by descent at 
testator’s death, subject only to administration, 
should not sell or dispose of it held an ineffec- 
tual restriction.—Drexler v. Washington Devel- 
opment Co., Cal., 159 Pac. 166. 

117. Specific Legacy.—Where testator by 
specific Iegacy devised her interest in a lease- 
hold to respondent, such legacy was not sub- 
ject to abatement or deduction, in order to pay 
a general legacy to a religious institution, al- 
though the will contained a clause that, should 
testator’s personal estate prove insufficient for 
the payment of such general bequest, resort 
should be had to any realty of which testator 
died seized and possessed.—In re Drew’s Es- 
tate, Mo., 187 S. W. 788. ‘ 

118. Witnesses—Competency.—In action by 
husband against street car company for injuries 
to wife causing loss of her services, the wife’s 
testimony is incompetent, notwithstanding Rev. 
St. 1909, § 6359.—Lynch v. United Rys. Co. of 
St. Louis, Mo., 187 S. W. 800. 

119. Impeachment.—Where defendant’s ad- 
verse character witness testified contrary to 
his previous statement to defendant’s claim 
agent, defendant, on the ground of surprise, was 
entitled to impeach such witness.—Deubler v. 
United Rys. Co, of St. Louis, Mo., 187 S. W. 
813 
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